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Jaſper Jones, Gent. and Frances his V. ife, Daughter and d 1 
Heir of Francis Leigh, Gent. deceaſed <- - > Appellants. 5 


John Kenrick, Eſq; 33 we. Reſpondent. 


The Appellants CASE. 


RANCIS LEIGH, the Appellant Frances's late Father, being ſeized in Fee Simple in Poſſeſſion 
of an Eſtate in Shropſhire of about the yearly Value of 60 J. and being alſo ſeized of the Reverſion 
in Fee Expectant, on the Death of Lydia Leigh his Mother, ſince deceaſed, of the Manors of 
Puttenham Bury and Putteunham Priory, and divers Lands in Surrey of the yearly Value of 120 J. or 
1 | thereabouts, in Fuly 1683, mortgaged all the Premiſſes to Elizabeth Worſter Widow, for two ſeveral 
e Mortgace for Terms of 1000 Years each. And that Mortgage having been aſſigned to Sir Robert Daſwood in 1689, for ſecuring 
1 the Appellants 2300 J. and Intereſt, he, by Indenture tripartite dated the 23d of May, 1691, in Conſideration of 550 J. paid 
2 prong to him (being all the Money then remaining due on that Mortgage) and of 3 50 J. paid to the ſaid Francis Leigh, 
hep Ss making together goo J. did, by Francis Leigh's Direction, affien over the two mortgaged Terms of 1000 Years 
in Cranmer, Se. each, unto Sir William Craumet, redeemable by the ſaid Francis Leigh, and his Heirs, upon the Payment of the 
ſaid 900 J. and Intereſt at 5 per Cent. | ? TEE le Tio en 
gy Mock That the ſaid Francis Leigh being alſo intitled to 1000 J. Haſt-India Stock, and having afterwards occaſion for 
7" 10 Sr Wit more Money, Sir William Cranmer advanced the fame, and for ſecuring the Repayment thereof, the faid Francis 
net, :4May 1691. Leigh, on or about the 24th of May, 169 x, transferred the ſaid Stock to him; and by Agreement in Writing, 
it was agreed, That Sir William ſhould receive the Dividends, and have Power to ſell and transfer the Stock with 
Francis Leigh's Approbation, and to pay himſelf the Money lent on the faid Stock, and alſo the ſaid goo 7. 
Mortgage Money and Intereſt, and the Surplus was to be paid to the ſaid Francis Leigh. 


- 


That the Eaſi- India Company having called in ſeveral Sums of Money from the Proprietors of their Stock, 
ü And the ſaid 10007. Stock ſtanding in the Name of Sir Milliam Craumer, he, on Francis Leigh's Behalf, paid 
bln Sr. increaſed. ſeveral Sums of Money. purſuant to ſuch Calls, whereby there was a conſiderable Addition made to the faid 
| 1000 J. Stock. And by a Writing between them, it was agreed, That the ſaid 1000 J. Capital, together with the 
Additional Stock, ſhould be a Security to Sir William Cranmer for ſuch Money as he had paid to the faid 
Company, and that the mortgaged Eſtates ſhould likewiſe ſtand charged with the fame. , And by Indenture, 
3 dated the iſt of December, 1694, between Sir William Cranmer and Francis Leigh, it was declared and agreed, 
W's Dec. 1654. That the faid Francis Leigh had paid Sir William 255 1. and that they had then come to an Account for the ſeyeral 
= Dh, ney. Sums of Money lent by Sir William, and for all Intereſt due thereon, and for all Receipts and Payments concerning 
if Dec. x694, 70 be the fame 5; and that there then remained due to Sir William 1 500 J. principal Money only, which was agreed to 
N ber Cent. be continued on the ſeveral Securities charged therewith, and the Intereſt was advanced to 6 per Cent. 
reſt, Sir William Craumer died in ptember, 169y, having made his Will, and the Reſpondent ſole Executor thereof, 
n who thereby became intitled to the Money due from the ſaid Francis Leigh on the ſaid Securities. And the 
{n. his Executor. Reſpondent, after the Teſtator's Death, took upon him to ſell and transfer the ſaid 1000 J. Capital, and all the 
be Additional Stock, and thereby, and by the Dividends thereof, receiv d by him and his Teſtator, together with 
1 ſeveral conſiderable. Sums of Money paid by the ſaid Francis Leigh to the Reſpondent and his Teſtator, the 
Money due from the ſaid Francis Leigh, on the ſaid Securities, was very near paid and ſatisfied. Notwithſtanding 
ns. the Reſpondent which, in or about the Year 1705, the Reſpondent taking Advantage of the Misfortunes of the ſaid Francis 
"_ e Leigh, who then was, and to the Time of his Death continued a Priſoner, entered on the Shropſhire Eſtate, and 
from that Time received the Profits thereof. one TLEge: . IS 
17 u the Ar. That ſome time in Fuly 1750, the ſaid Francis Leigh died a Priſoner for Debt in Newgate, leaving the 
im, kevin the At. Appellant Frances, his only Child and Heir, then an Infant of the Age of 12 Years, the ſaid Francis Leigh having 
, Me Fe, made his laſt Will in Writing, dated the 25th of uh, 1710; and thereby deviſed all his Real and Perſonal 
«vn 12 Years od. Eſtate whatſoever, in England or elſewhere, to the Appellant Frances, by the Name of his loving Daughter 
Frances Leigh, and made her ſole Executrix thereof; by Virtue whereof, and as Heir to her ſaid Father, the 
Appellant Frances became intitled to the Equity of Redemption of the mortgaged Premilcs. ent ces Foe 
e 1717, Lydia That on the 4th of September, 1711, the ſaid Lydia Leigh, the Appellant Frances's Grandmother, died; upon 
baten fel 14 ond whoſe Death the Reſpondent. entered on the ſaid Eſtate in Surrey, and hath ever fince received the Profits 
abend thereof; ſo that in cafe any thing remained due to the Reſpondent on the ſaid Mortgage and Securities over and 
. above the Money which he received by the Sale of the 1000 J Capital, and all the Additional Zaf-1ndia Stock, 
and the Dividends and Profits thereof, and the Money paid by the ſaid Francis Leigh in his Life-time, the faid 
. Mortgage Debt hath been all paid and fatisfied by perception of the Rents and Profits of the ſaid Eſtates. : 
%. Frances of That upon the Death of the faid Francis Leigh, the Appellant Frances his Daughter, by reaſon of her Fathers 
Wm Lefted Misfortunes and Troubles, was left deſtitute of any Proviſion or Means of Subſiſtence, and, till her Marriage, 
Wi ecrion: co rbe Re was maintained by the Charity and Aſſiſtance of her Relations, who, during her Infancy, applied ſeveral times 
Dag 9 Franct® to the Reſpondent to Account with her touching the Premiſſes, and to make her an Allowance towards her 
Maintenance: To which the Reſpondent anſwered, Tat if the ſaid Appellant's Relations would inſure her Life, 
; be would make her an Allowauce, for that there was more than enough to ſatisfy bim: But that in caſe tbe ſaid 
| o Reſpondent promiſes Appellant died before ſhe came of Age, be, the Reſpondent, might be a Loſer by making ſuch Allowance, becau/e 
WW 6 can, hs when the Hſtate would then ga to the next Heir ; and therefore be could do nothing till fhe came of Age, und then he 
would ad like an honeſt Man. | Ho EBT Ed $1 | 
decent Frances The Appellant Frances attained her Age of 21 Years the 14th of May, 1719, and her Father having left his 
Tr & £2 Affairs in the utmoſt Diſorder and Confuſion, ſhe was not in any Condition to commence a Suit againſt the 
. Reſpondent ; but by herſelf and Friends often applied to the Reſpondent to Account with her for the Rents and 
Profits of the morrgaged Premiſſes, and the Money rais'd by Sale of the #2f-India Stock, and. ſeveral een 


4 May 1719. 
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were thereupon had from Time to Time; and he made ſome inconſiderable Offers for the Appellant Francess 
| Right to the Eſtates in queſtion, but refuſed to come to any Account with the {aid Appellant. 1 
Wants inter- The Appellants intermarried the roth of October, 1723 ; whereupon the Appellant Zaſper being in Right of his 
pi intitled to tlie Equity of Redemption of the mortgaged Premiſſes, applied again to the Reſpondem to come 
fant: Bill fited to a fair Account, and he till refuſing fo to do, the Appellants, in Michaelmas Term 1723, exhibited their Bill in 
erm 17:3: the Court of Chancery againſt the Reſpondent, for an Account of the Rents and Profits of the mortgaged Premiſſes, 
and of the Money raiſed by Sale of the Eaſſ-India Stock, and that the Appellants might be let into a Redemption 
| of the mortgaged Premiſſes, and to be otherwiſe relieved. 5 | FREE | 
nden Plea That the Reſpondent put in a Plea and Anfwer to the ſaid Bill: And as to ſo much of the Bill as ſought to 
5 com pel the Reſpondent to Account with the Appellants for the Rents and Profits of the mortgaged Eſtates, and the 
aid Eaſt- India Stock, and to let the Appellants into a Redemption thereof, the Reſpondent pleaded, That he 
e Plead: the the Reſpondent, as Executor of Sir H/7Jliam Cranmer, in Hillary Term 1698, exhibited his Bill in the ſaid Court of 
3; in a former Chancery againſt the ſaid Francis Leigh, the Appellant's Father, ſetting forth the ſeveral Mortgages of the 
yar Plantiff & Eſtates in Surrey and Salop, and of the Eaſt-India Stock, to Sir William Craumer; and that the Mortgage 
ish Deſend. Money was adjuſted by the Decd of the iſt of December, 1694, to be the principal Sum of 1500 J.; and that 
AX the faid Francis Leigh, neglecting to pay the ſame or the Intereſt thereof, therefore the Bil} prayed, that the 
| ſaid Francis Leigh might pay the Reſpondent, by a Time to be prefix d by the faid Court, the ſaid 1500 J. and 
| Intereſt, and Coſts, or elſe be fore-cloſed of his Equity of Redemption of the ſaid Premiſſes. And that the ſaid 
Francis Leigh put in his Anſwer to the faid Bill ; and that the Cauſe came to be heard on the 16th of February 
1701, in the Preſence of the Reſpondent's Councel, none appearing for the ſaid Francis Leigb: Whereupon it 
* was order'd, that it ſhould be referred to Dr. Edisbury then one of the Maſters of the ſaid Court, to compute 
| what was due to the Reſpondent. for Principal, Intereſt, and Coſts on his ſaid Mortgage; and that on the ſaid 
Francis Leigh's Payment thereof, at ſuch Time and Place as the faid Maſter ſhould "appoint, the Reſpondent 
was to re-convey to him the mortgaged Premiſſes : But in Default of Payment of what ſhould be certified due 
to the Reſpondent, then the ſaid Francis Leigh was to be fore-cloſed of his Equity of Redemption to the 
mortgaged Premiſſes, and to releaſe the fame to the Reſpondent, unleſs he being ſervd with a Subpena ſhould 
| | ſhew Cauſe to the contrary. rn. + ron SH pity 9963 yaro le ee e eee mito; ont 
eb Report „And the Reſpondent farther pleaded, That the faid Order, on Hearing, was, by another Order of the 8th of 
here was re- Tune 1102, made abſolute: And the ſaid Dr. Edisbury the Maſter, made his Report, dated the 12th of | 
Ee February 1102, and thereby certified, That there was due to the Reſpondent for Principal, Intereſt, and Coſts 
Intereſt, and on his ſaid Mortgages and Securities (over and above what the Keefpordent had received by the Sale of the 
Eaſi- India Stock, and the Dividends thereof, and other Monies in the Report mentioned) the Sum of 932 J. 135. 2 l. 
which the Maſter appointed the ſaid Francis Leigh to pay to the Reſpondent on the 18th of March 150. And 
that the ſaid Report was confirmed by an Order of the ſaid Court, dated the 18th of February 1702, unleſs Cauſe: 
And that by another Order of the 19th of March 1102, upon the Reſpondent's own Petition, it was order'd, 
| That the Time for Payment of the ſaid Money certified due to the Reſpondent, ſhould be inlarged till the firſt 
| Day of the then next Term; and that by a final Order and Decree of the 23d of > pax 1703, inrolled 'in the : 
| ſaid Court of Chancery, reciting the Bill, Anſwer, and the ſeveral Proceedings aforefaid, and that the ſaid J m. 
Francis Leigh had due Notice of the ſaid Order for Confirming the ſaid Report, and that no Cauſe had been q : 
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ſhewn to the contrary, as by Affidavit and the Regiſter's Certificate appeared; it was therefore Order d, Ad- 
Judged, and Decreed, That the ſaid Report ſhould be confirmed, and the ſaid Francis Leigh abſolutely fore- 
Cloſed of his Equity of Redemption to the mortgaged Premiſſes, and ſhould releaſe to the Reſpondent all his Right 
and Equity of Redemption to the ſame. All which Matters, the Reſpondent. pleaded in Bar to the: Appellants 
fſaid Bill, {9 brought for a Redemption of the ſaid mortgaged Premiſſes as aforeſaid. © i 
_— That on Arguing the ſaid Plea before the late Lord Chancellor the Earl of Macclesfield, on the 8th of May _ J 1 
E 1724, His Lordſhip held it to be inſufficient, and over-ruled the ſame. After which the Reſpondent. put in We . 
| Anſwers to the ſaid Bill, whereby he admitted, That he got Poſſeſſion of the mortgaged: Eſtate in Shropſhire, and =, 
received the Rents thereof from Michaelmas 1705 ; and that he entred on the Eſtate in Surmey in the Year 1711. 
| Note, That tho' the Plea mentions the Order for confirming the Report to be on the 23d of Fuly 1103, yet in 
| the Inrollment of the Decree it is mentioned to be on the 23d of June 1703. e of Fe 
Z +7. That the Appellants replied to the ſeveral Anſwers of the Reſpondent ; and the Cauſe being at iſſue, divers 
ed withour Witneſſes were Examined, both on the Part of the Appellants, and alſo of the Reſpondent : And on hearing the 
| ſaid Cauſe on the 4th of Fune 1125, before the preſent Lord Chancellor, his Lordſhip was pleaſed to diſmiſs the 


ö 


Appellants Bill, but without Coſts. | ET If 2 5 „ 1 
Ih)!he Appellants being adviſed, That the Decree of Forecloſure mentioned and ſet forth in the Reſpondent's ſaid 
ewb104ghr Plea to the Appellants Original Bill as aforeſaid, was Erroneous; they did in Eaſter Term 1526, exhibit their 
kater Bill of Review in the ſaid Court of Chancery againſt the Reſpondent, Setting forth the ſeveral Proceedings in the 
| Cauſe brought by the Reſpondent againſt the {aid Francis Leigh, and the ſaid Decree of Forecloſure as aforeſaid : 
| And that the faid Original Decree, and the Report grounded thereon, and the Decree of Forecloſure, were 
| pronounced, made, ſigned and enrolled, while the ſaid Francis Leigh was a Priſoner. as aforeſaid, and that he 
continued a Priſoner to the Time of his Death, and ſetting forth ſeveral other Facts before-mentioned ; and that 
the Rents and Profits of the mortgaged Eſtates received by the Reſpondent fince the reſpective Times of his entring 
thereon as aforeſaid, were more than ſufficient to pay his Principal, Intereſt, and Coſts, reported due to him; and 
that the Value of the mortgaged Premiſes to be ſold, would amount to more than four times the Money reported 
due to the Reſpondent on his Mortgage: And the Appellants aſſigned the following Errors, as appearing in the 
Body of the ſaid Decree of Forecloſure ; viz. 22 or PE 7 rt _ 1 


_ 


13 Firſt, That the Maſter's Report of the 12th of February 1702, certified that there was due to the Reſpondent 
q on his Mortgage 9327. 135. 2d. which he appointed Francis Leigh to pay to the Reſpondent), on the 18th 
of March 1102 : Which faid Report was by the Order of the 18th of February 1702. confirmed, unleſs Cauſe 
within 8 Days after Notice of the {aid Order; and by the other Order of the 19th of March following, the 
Time for paying the ſaid Money was enlarged to the firſt Day of the then next Term, which began the 14th 
of April 1103 ; and the faid Order of the 18th of February 1102. was made abſolute the 23d of July 1703, 
according to the ſaid Decree of Forecloſure, ſigned and enrolled ; ſo that the Report not being abſolutely 
confirmed till the 23d of July 1103, which was above 3 Months after the Time appointed for Payment of the 
Money reported due to the Reſpondent: And the Report being as no Report till confirmed, the ſaid: Francis 
Leigh had no Time or Opportunity of paying the Moncy, the Day appointed for Payment thereof, being paſt 
before the Report was abſolutely confirmed; and therefore ſuch Decree of Forecloſure ought not to have been 
pronounced for Non-payment of that Money which he had no Day or Opportunity given him to pay. 


- Secondly, 


EF | nent De- 
„e Bill of Re- 
; wowed the 2 
175 


I. 


mA 


IV. 


bl jection. 


Anſwer. 


' * * 95 
A - 
* * 
* * , * a * 1 
\ ö id [ 3 ] 1 : 
y * 
GN * * i 


Secondly, That the fame Order of the 23d of July 1103, which confirmed the ſaid Report according to the ſkid 
Decree ſigned and enrolled, did alſo abſolutely forecloſe the ſaid Francis Leigh; whereas by the Rules of the 
{aid Court, he ought to have had ſome Time at leaſt for Payment of the Lad Money after the Report was 
abſolutely confirmed, and before the Decree of Forecloſure had been pronounced. 


Thirdly, That it did not appear by the Decree of Forecloſure, or any of the Proceedings in that Cauſe, That 
any Affidavit was made that the Reſpondent, or any on his Behalf, attended at the Time and Place appointed 
by the Report and Order of the 19th of March 1yoz, to receive the ſaid Money; or that the ſaid Francis 
Leigb, or any other Perſon for him, was not then and there preſent, and ready to pay or tender the ſame; 
for want of which Affidavit, the ſaid Decree was no way warranted, and was Irregular and Erroneous. a 


Fourthly, That there was in Fact no ſuch Order as in the Decree of Forecloſure is mentioned to be made on the 
23d of June, 2do Anne. 


Therefore, and for other Errors appearing on the Face of the Decree of Forecloſure and Proceedings, the 
Appellants by their Bill of Review prayed, That the ſaid Decree of Forecloſure might be Reviewed and Reverſed... 
and that the Appellants might be let in to redeem the ſaid mortgaged Eſtates. . ; 

That the Reſpondent put in a Demurrer to the ſaid Bill of Review; and upon arguing the ſaid Demurrer on the 


5th 25th of November 1726, before the preſent Lord Chancellor, his Lordſhip was pleaſed to allow the ſame. 


The Appellants conceiving themſelves aggreived by the {aid Order of Diſmiſſion of the 4th of Fane 1125, and 
alſo by the ſaid Order of the 25th of November 1126, whereby the Reſpondent's Demurrer to the Appellants Bil! 


of Review is allowed, have appealed from both the ſaid Orders to this moſt Honourable Houſe, and humbly Hope 


the ſame ſhall be Reverſed, for the following REASONS amongſt others ; viz. 


For that the Eſtates in Mortgage are of much greater Value than the Money due to the Reſpondent : The Eſtates 
being worth to be ſold, at leaſt 5000 7. and the Money reported due for Principal, Intereſt and Coſts, was only 
9324. 135. zd. and tho' the Surrey Eſtate was then a Reverſion, yet the 'Tenant for Life being at the Time of 

the Forecloſure 16 Years old, that Eſtate was then worth to be fold, between 2 and 3oool. ; and the Shropſhire 
Eſtate, which was in Poſſeſſion, is of the Reſpondent's own admitting, between 50 and 607. per Annum. 


The Decree and Maſter's Report, and the ſubſequent Proceedings thereon, were alh ex parte, and undefended by 
the Appellant's Father, who was a Priſoner all the Time, and ſo continued to the Time of his Death; and it is 
obſervable, 'That the Maſter, inſtead of giving the Appellant's Father 6 Months 'Time to pay the Money, as is 
uſual in ſuch Caſes, only gave him 34 Days, nor was that Time inlarged ſave by the Reſpondent himſelf, becauſe 

he could not get the Report confirmed in that Time, and then only 26 Days more were given; ſo that it was 
_ almoſt impoſſible to comply with the ſhort Time appointed to pay the Money in cafe the Proceedings had 


been Regular. 


It appears by the Decree of Forecloſure itſelf, 'That the Appellant's Father did not ſuffer theſe Proceedings to go 
againſt him ex parte, out of any Obſtinacy, for he paid, before his Misfortunes came upon him, and pending that 
very Suit 13007. to the Reſpodendent in Part of the Mortgage Money, and before that Suit was commenced, he 

paid as much more Money, as with the ſaid 1300 J. amounted to 1654 J. 6s. 11d. Notwithſtanding all which 
Payments, and the great Over-yalue of the Security, the Reſpondent, in a moſt oppreſſive Manner, proceeded 
to à Forecloſure againſt the Appellant's Father, who was then reduced in his Circumſtances, and in Priſon. 


The Errors affigned by the Bill of Review, are ſuch as the Appellants humbly conceive are unanſwerable, It 
appearing in the Body of the Decree, 'That the Time for Payment of the Money was lapſed above 3 Months 
before the Report was confirmed; ſo that the Appellant's Father had in Fact no Time at all to pay the Money: 
And it likewiſe appears, That the ſame Order which confirmed the Report, did alſo forecloſe the Appellant's 
Father ; and it does not appear by the Decree, 'That the Reſpondent attended at the 'Time and Place appointed 
by the Report to receive the Money, or that the Appellant's Father was not then and there preſent ; which groſs 
Errors appearing upon the Face of the Decree, were the Reaſon that the Reſpondent's Plea to the Original Bill 


us ; . * » 


was over- ruled. 


The Reſpondent has Objected, That this Decree of Forecloſure being ſigned and inrolled above 20 Vears ago, it 
may be attended with dangerous Conſequences to break into it, tho' it be not ſtrictly regular in all the Parts of 
it ; and it would be hard to travel the Reſpondent in a long Account, after an Acquieſcence of above 20 Years. 


The Length of Time is anſwered by the Appellant's Father being a Priſoner at the Time this Decree was enrolled, 
and continuing ſo to till his Death ; and by the Infancy of the Appellant Frances, who was but 12 Years of 
Age at her Father's Death, and did not attain 21 till the Year 1719; and all the Acquieſcence that can be in 
Reality pretended, is but 4 Years ; for in the Year 1723, the Appellants Original Bill was brought, and even 
during thoſe 4 Years, there were frequent Applications made to the Reſpondent, as well as during the Appe!- 
lant Frances's Infancy ; and it is in Proof, that the Reſpondent himſelf declared, He could do nothing till the 
Appellant Frances came of Age, und that then he would ac like an honeſt Pan. 


HERE FO RE, and for that theſe Eſtates are the Chief, if not the only Dependance the Appel- 
lants have for the Support and Subſiſtence of them and their Family ; and the Reſpondent cannot 
poſſibly be injur'd by receiving his whole Principal Money, with Intereſt at 6 per Cent. the 
Appellants humbly Hope, That the Orders of the 4th of June 1925, and the 25th of November 
1726, ſball be Reverſed and ſet aſide; and that the Appellants may be let in to redeem the 
mortgaged Premiſes, or that the Appellants may have ſuch other Relief, as Your Lordfhips ſhall 
think Fuſt. 7, 


. TALBOT. 


TARO. LUTWYCH k. 
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